position, i..e_. $13.38 per hour.  Mr. Graham's former position,
of car dropper was not eliminated during the reorganization.

MSHA states that Mr. Graham was transferred from one
surface position to another surface position as a result of
Lady Jane's change in operational method, and that during
this transition he never declined to exercise his Part 90
option.  Relying on the rulemakers comments at 45 Fed. Reg.
80764, MSHA maintains that Mr. Graham was in fact a Part 90
miner who was protected by the Part 90 provisions at the time
of the proposed reorganization, as well as at the time of the
actual reorganization.  Accordingly, his rate of pay as of
December 17, 1984, should have continued to have been that of
an underground belt maintenance man.  MSHA concludes that the
reduction in pay which Mr. Graham incurred as a result of his
transfer was clearly a violation of section 90.103(b), and
that the citation was appropriately issued.

With regard to the issuance of the section 104(b) orders,
MSHA argues that Lady Jane's failure to abate the violations
within the time allowed by the inspector (February 19, 1985),
appropriately resulted in the issuance of the orders.  Citing
Judge Melick's decision in Consolidation Coal Company v.
Secretary of Labor, 3 FMSHRC 2201 (September, 1981), MSHA
asserts that the criteria for examining the validity of the
orders are (1) the degree of danger that any extension would
have caused to miners, (2) the diligence of the operator in
attempting to meet the time originally set for abatement, and
(3) the disruptive effect an extension would have upon opera-
ting shifts.

Although conceding that the violation did not present
any immediate health or safety threat to any miner, MSHA main-
tains that the violations presented a "chilling effect" upon
the miner's guaranteed statutory Part 90 rights.  Since
Congress guaranteed these rights to miners affected by pneumo-
coniosis without exception, MSHA concludes that Lady Jane's
lack of diligence in attempting abatement, and its continued
failure to date to abate the violations, compounds the "chill-
ing effect" upon statutorily guaranteed compensation rights.

Lady Jane's Arguments

Lady Jane states that in April of 1983, it met with its
employees and informed them that the life of the underground
mine was coming to an end.  On May 23 1983, a list of person-
nel to remain at the mine along with job titles was posted.
On that list Arnold McCracken was listed as a sampler and
Raymond Graham was listed as a Greaser-Mechanic.  Underground
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